


OPTION AGREEMENT

THIS OPTION AGREEMENT made this ______ day of _____________, 2019, by and between Duane A

Weiss, Trustee of the DUANE L. WEISS TRUST dated December 22, 1993, as amended and restated on March

2, 1999, whose address is 4305 Weybridge Court Powell, Ohio 43065 (hereinafter referred to as "Owner") and the

CITY OF CHELSEA, a Michigan City, having its offices at 305 South Main  Street, Suite 100, Chelsea, Michigan

48118 (hereinafter referred to as “Holder”);

WHEREAS, the Holder is interested in the Property of Owner for a project in furtherance of its purposes; 

 W I T N E S S E T H:

NOW THEREFORE IT IS AGREED between the parties in consideration of the payment of Five Thousand

[$5,000.00] and no/100 Dollars, the receipt and sufficiency of which is hereby acknowledged, Owner does hereby

grant to the Holder the exclusive right and option to purchase the following described land, buildings and rights

(which shall be referred to collectively as the “Property”), during the term of this option agreement for the price and

consideration as set forth herein.  Said real estate is situated in the Township of Lima, Washtenaw County,

Michigan, and described  (legal description attached in EXHIBIT A) which is the Property, which is all land and

buildings owned or occupied by Owner, including without limitation, all rights of Owner, benefitting the Property,

any easement or other right which benefits the Property, and Owner’s rights in any land adjacent or adjoining

thereto, Owner’s interest in any leases, licenses, or occupancy agreements with respect to the Property, any rights

to receive payment arising from the use and operation of the Property, any improvements located thereon, and

subject to only those easements and restrictions of record, zoning laws and ordinances affecting the Property, those

other matters set forth in the title commitment, that are not objected to by the Holder, and those matters that are

otherwise permitted pursuant to this Agreement.  Owner shall, at closing, execute all documentation reasonably
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necessary to effectuate the transfer of the above rights and Property with warranty of title to the Holder.

The terms and conditions of this option are as follows:

1. Term.  The term of this option agreement commences on the date of this Agreement and expires one

hundred eighty (180)  days after the expiration of the Due Diligence Periods set forth in ¶¶ 4 and 5, infra.  During

the term of the agreement, the Holder has exclusive right and privilege to purchase the Property.  Exercise of said

right shall be by a notice tendering to Owner the balance of the Purchase Price and a notice to close as hereinafter

provided.

2. Option Consideration.  The payment of  Five Thousand [$5,000.00] and no/100 Dollars is

consideration for this option and is non-refundable, except as hereinafter specifically provided.  In the event that

the Holder does not exercise this option, after the expiration of the Due Diligence Periods set forth in ¶¶ 4 and 5,

infra, and close the transaction as hereinafter provided, said Option Consideration shall be forfeited to Owner

without further action as liquidated damages and consideration for the option, and as full payment of all costs, fees,

damages or claims, including any claim for disparagement of title, threat of condemnation, or interference with

business, arising out the negotiation and execution of this Agreement against the Holder, the City of Chelsea or any

person associated therewith.  The forfeiture of the Option Consideration shall be Owner’s only remedy.  In the event

that the option is exercised, the Option Consideration shall be applied to the Purchase Price.  If Holder terminates

this Agreement as set forth and authorized in ¶¶ 4 and 5, infra,  the Option Consideration shall be refunded

immediately to the Holder in full, and this Agreement shall be null and void.

3. Purchase Price.  The Purchase Price shall be Four Hundred Fifty Thousand [$450,000] and no/100

Dollars.

4. Survey, Title and Holder’s Due Diligence.  For one hundred twenty (120 )  days from date of the

Agreement, (“Holder’s Due Diligence Period”) the Holder and its agents, experts, engineers and consultants shall
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have the right from and after acceptance of this Agreement, during reasonable business hours and without any

material disturbance to Owner, or their tenants, to enter onto the Property and the buildings to make or conduct,

without limitation such inspection, inspections, surveys, borings, tests or studies determined as necessary.  The

Holder shall promptly restore the Property to substantially its pre-inspection condition at Holder’s sole expense. The

Holder agrees to indemnify and hold Owner harmless from and against all claims, demand, damages, costs and

expense, including reasonable attorney’s fees, arising from the Holder due diligence activities.

Owner shall immediately deliver copies of all recorded deeds and title documents, prior title insurance

policies and commitments, leases, unrecorded documents affecting title, and any environmental or health inspection

reports in their possession or under their control to the Holder concerning  the Property.   The Holder may cause an

ALTA survey to be made by a registered surveyor, showing all easements, building restrictions of record, rights of

way, boundaries, buildings, structures, underground or overhead pipes, sewers, lines, utilities, or encroachments,

located thereon, and procure a commitment for an owner’s policy without any exception, standard or otherwise, in

the amount of the Purchase Price, evidencing a merchantable title to the premises in Owner, or in parties who are

irrevocably bound to convey to Owner on or before closing, for the Property and rights to be purchased, as described

in the survey.  Owner shall deliver at the same time true, complete, and signed copies of all contracts and documents

with third parties in title, evidencing their irrevocable and unconditional obligation to convey to Owner on or before

closing. The survey and the title insurance shall be subject only to easements and restrictions which the Holder

accepts and approves.  This agreement is contingent upon the Holder approving the survey, third party documents

and title insurance commitment, in a writing delivered to Owner, within said Holder’s Due Diligence Period.  Title

to the Property shall be delivered as described in the approved survey and title commitment upon closing.  If a defect

or objection can be removed by the payment of a sum certain at closing, the sum shall be paid from the Purchase

Price on closing from the proceeds due Owner.  If Owner is unable or unwilling to remedy a title defect, which can
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not be remedied by the payment of a sum certain on closing, and obtain the commitment within the thirty (30) days,

the Option Consideration shall be refunded in full termination of this Agreement, or the Holder may waive any

defect and proceed with the Agreement.  All costs of the survey and the title commitment shall be paid by the Holder

regardless of the closing of the transaction and Owner shall not be liable for any portion of such costs. At any time

prior to the end of the Holder’s Due Diligence Period, the Holder shall have the absolute right to terminate this

Agreement without liability to Owner and receive an immediate refund of the Option Consideration, by written

notice delivered to Owner and signed by an authorized officer of the Holder.

  5. Acknowledgment of Holder’s Right to Seek Annexation and Continued Inspection Rights.   Owner

acknowledges that the Holder has the right to commence annexation proceedings of the Property into the corporate

limits of the City of Chelsea  apart from this Agreement and that any action by the Holder to initiate such annexation

is not a breach of this Agreement or cause to terminate the Agreement. In the event the event the Holder does not

close on the Purchase of the Property then owner has the option to withdraw from annexation proceedings at

Owner’s sole discretion.

6. Form of Conveyance and Closing.  Owner agrees to grant and convey land as set forth by Warranty

Deed in accordance with the statutory form and as specifically described by the approved title insurance

commitment and survey. The Holder shall pay the transfer tax and title premium on closing. This transaction shall

be closed within thirty (30) days of Holder’s notice delivery to Owner of a tender of the Purchase Price and notice

to close. The closing shall be held at a location and time, mutually agreeable as determined by the Owner and

Holder. Any non-approved exceptions to title, including deeds from third parties, shall be removed at closing and

the title insurer must deliver a policy of insurance issued to the date and time of closing as previously approved by

both partiesthe Holder. Except where expressly provided herein, each party shall bear their own attorney and legal

fees and costs separately.
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7. Funds.  All funds due under this agreement shall be paid in United States currency by collected funds.

If required by the title insurer, the parties shall escrow the Purchase Price and closing documents with the insurer

to enable the issuance of the policy, but not longer than three (3) business days. If a tenant occupies the premises

on date of closing, Fifteen Hundered {$1,500.00] Dollars of the Purchase Price shall be retained by the title company

as an escrow to cover the Holder’s costs and attorney fees incurred in removing any tenant or person remaining on

the Property, as set forth in ¶ 13, infra.  The escrow less the Holder’s costs incurred and unpaid rent, shall be paid

to Owner, upon delivery of possession and the removal of any remaining tenant and person, by final judgement and

the expiration of any right of appeal.

8. Environmental Conditions. Owner hereby represents to Holder, and shall certify to Holder on the

Closing Date, that, to the best of Owner's knowledge after due diligence and appropriate inquiry, no Hazardous

Material in, on, or under the Location. In addition, there are no presently pending or threatened administrative or

enforcement actions, investigations, compliance orders, claims, demands, actions, or litigation based on

environmental laws or regulations or otherwise related to the presence of Hazardous Material, in, on, or under the

Location. Sellers make no other environmental representations or warranties, but Sellers acknowledge that neither

Party is required to close the transactions contemplated by this Agreement unless satisfied with the environmental

reports or assessments conducted in accordance with this Agreement. For purposes of this paragraph, the term

“Hazardous Material” shall mean any toxic or hazardous waste or substance (including, without limitation, asbestos

and petroleum products) regulated by applicable local, state, or federal environmental laws or regulations.   Owner

hereby further represents to Holder, and shall certify to Holder on the Closing Date that (i) there are no “Hazardous

Material” on the Property and (ii) no underground storage tanks or underground deposits are located on the premises. 

Owner agrees that during the term of this agreement, Owner shall not cause or allow any environmental condition

to be changed.
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9. Special Assessments and Taxes.  All special assessments and taxes which have been assessed or a

lien upon the Property at the date of the closing shall be paid by Owner and the cost of any duly authorized

improvements which are subject to future assessments assessed after the date of closing shall be paid by Holder. 

Any benefit charges against the Property made by a governmental authority for the installation or tap-in of any fees,

water service, sanitary sewer, and/or storm sewer service, which charges have been made, incurred or billed before

the date of the closing shall be paid by Owner and subsequent charges shall be paid by the Holder. The current real

property taxes shall be prorated between the parties to the date of closing on a pre-paid due date basis.

10. Owner's Covenants, Representations, and Warranties.  Owner hereby warrants, covenants, and

represents to the Holder and shall certify to the Holder, again on the date of closing the following:

A. Owner has full authority to make, execute, enter into, deliver and perform the agreement in

accordance with its terms and conditions, and have taken or will take prior to closing all necessary action to

authorize the execution and performance of this Agreement, without breaching or defaulting on any obligation or

commitment that Owner has to any tenant, to any corporation, including Staffan-Owner Funeral Home, any partners

or third parties, and that this Agreement, when executed and delivered is binding, valid and legal obligations,

enforceable in accordance with its terms and conditions.

B. There are no suits, actions, or proceedings pending or, to the best of Owner's knowledge,

threatened by any party, including governmental authorities or agencies, against or involving the land.

C.     Owner has not requested any planned or commenced any public improvements which might

result in special assessments being levied against the Property and has not received notice of any government or

court order or request of an insurer or mortgagee requiring repairs, alterations, or corrections of any existing

conditions.

D.      Owner acknowledges that the Holder has not represented to Owner in any manner as  to the
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tax incidents to this Agreement or any of the actions to be taken pursuant to the Agreement. Owner accepts the

Purchase Price in full and complete satisfaction, discharge, and release of any and all claims on behalf of themselves

and all others, which they, their tenants, and all others have in the Property and waive any determination of such

damages for the land, interruption of business, loss of income, leasehold damage to tenant or landlord, attorney fees,

appraisal fees and other costs, which could be determined by a court of competent jurisdiction under Federal or State

Constitution and law, which they or any of them may assert against the City of Chelsea, the members of the City

Council or Holder’s representatives, individually, or their officers, agents, contractors, attorneys, or employees,

arising out of the negotiations leading up to this Agreement, saving and excepting the performance of the

Agreement.

E.     Unless otherwise agreed in writing, Seller will deliver, and Purchaser will accept the property

in the same condition it was at the time of the Agreement. Owner shall keep the Property in repair; operate, manage

and maintain the Property in the usual and customary manner for similar Property; Owner shall promptly notify the

Holder in writing if any material change occurs affecting the condition of the Property; shall enter into no

agreements, nor subject the Property to any judgement or decree of a court or threatened action limiting or restricting

Owner’s right to enter into and perform this Agreement, with the exception of any annexation or other applications

or assessments initiated by Holder.

F.     Owner has not received and has no knowledge of any condition existing with respect to the

Property which violates any governmental statute, rule or regulation affecting the Property, and that they have not

received notice of and have no knowledge or information of any pending or contemplated governmental action with

respect to the Property.

G.     Owner has no unrecorded agreements under which any person has the right to occupy, cross

or otherwise use the Property, except for the following leases, which shall be terminated by Owner, prior to
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surrender of possession:

Owner shall indemnify and hold harmless the Holder, the City of Chelsea, its officers, attorneys, employees,

and contractors, from any and all claims, demands, liabilities, costs, expenses, penalties, damages and losses,

including reasonable attorney fees, resulting from any misrepresentation or breach of the covenants, representations

and warranties, set forth herein, or as to any matter arising out of the use or maintenance of the Property during the

time of possession by Owner, or any party in privity of contract with the Owner, regardless of the time that the claim

is made, except as to any claim arising out of the entry on the Property by the Holder under this agreement.

11. Survival of Warranties.  The warranties, representations, covenants, and obligations of the parties

to this agreement, including those in paragraphs 4, 8 and 10, shall survive the closing.  The act of closing shall not

bar either party from bringing an action based upon a breach of a warranty by the other party.

12. Commission.   Owner shall hold the Holder free and harmless from any claim for any commission

owed to any real estate company or agent arising from this agreement or a sale to Holder.

13.        Possession. Possession shall be surrendered on the closing of a sale, free of the rights of all persons

or tenants.

14. Whole Agreement.  This agreement constitutes the entire agreement between the parties and shall

be deemed to supersede and cancel any other agreement between the parties relating to the transaction contemplated

by this agreement.  None of the prior contemporaneous negotiations, preliminary drafts, or prior versions of this

agreement shall be used by any of the parties to construe or affect the validity of this agreement.  Each party

acknowledges that it has not made or relied on any representations, inducements, or conditions not specified in this

agreement.

15. Amendments.  This agreement may be amended only by written document signed by each of the

parties to this agreement.
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16. Successors and Assigns.  This agreement shall bind and benefit the parties and their successors and

assigns.

17. Assignability.  Neither party may assign its interest in this agreement.

18. Governing Law.  This agreement shall be construed in accordance with and governed by the laws

of the State of Michigan.

19. Notices.  Any notices required by this agreement shall be served personally or by registered mail,

certified receipt requested, to the party for whom it is intended at the address listed at the beginning of this

agreement, and with a copy to:

A. In the case of the Holder: 

City of Chelsea, 
John P. Hanifan, City Manager
305 South Main Street, Suite 1
Chelsea, Michigan 48118

B. In the case of Owner: 

Charles Koenn, Swisher Commercial, 
208 E. Washington St. 
Ann Arbor, MI 48104 
Phone (734) 663-0501 email ckoenn@swishercommercial.com

20. Waiver.  Any waiver or waivers of any provision of this Agreement will not constitute a waiver of

any later breach of that provision, and any consent or approval given with respect to any act, neglect or default will

not waive or make unnecessary a party’s consent or approval with respect to any later similar act, neglect or default.

21. Severabilitity.  If any provision of this Agreement shall be held invalid or unenforceable, that

provision shall be deemed deleted from this Agreement and replaced by a valid and enforceable provision which

so far as possible achieves the parties’ intent in agreeing to the original provision.  The remaining provisions of this

Agreement shall continue in full force and effect.
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22. Time is of the Essence.  Time is of the essence in the performance of this agreement.

23. Effective Date.  This agreement shall be effective when all of the parties listed below have signed

this agreement.

24. Execution.  This Agreement shall be executed in quadruplicate and two copies shall be retained by

each party.

IN WITNESS WHEREOF, the parties do hereby agree as evidenced by their signatures written below.

Page 10 of  10


	Option to Purchase Real Property.pdf
	Weiss option 11.3.19.pdf

